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ARIZONA CORPORATION COMMISSION

DATE: JULY 9, 2007

DOCKET NO : E-01933A-06-0-01

TO ALL P ARTIES  :

Enclosed please  find the  recommendation of Adminis tra tive  Law Judge  Jane  Rodder.
The  recommendation has  been filed in the  form of an Opinion and Order on:

TUCSON ELECTRIC POWER COMPANY
(APPROVAL OF A POWER AGREEMENT

WITH TUCSON ELECTRIC POWER AND ASARCO)

Pursuant to A.A.C. R14-3-110(B), you may file exceptions to the recommendation of
the Administrative Law Judge by filing an original and ten (10) copies of the exceptions with
the Commission's Docket Control at the address listed below by 4:00 p.m. on or before:

JULY 18, 2007

The  e nclos e d is  NOT a n orde r of the  Commis s ion, but a  re comme nda tion of the
Adminis tra tive  Law Judge  to the  Commissioners . Considera tion of this  matte r has te nta tive ly
been scheduled for the  Commission's  Working Session and Open Meeting to be  he ld on:

JULY 24, 2007 AND JULY 25, 2007

For more information, you may contact Docket Control at (602) 542-3477 or the
Hearing Division at (602) 542-4250. For information about the Open Meeting, contact the
Executive Director's Office at (602) 542-3

EXECUTIVE DIRECTOR
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BEFDRE THE ARIZGNA CORPORATION COMMISSION

2 COMMISSIONERS
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MIKE GLEASON, Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE
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9

IN THE MATTER OF THE APPLICATION OF
TUCSON ELECTRIC POWER COMPANY FOR
APPROVAL OF A CUSTOMER AGREEMENT
WITH ASARCO, LLC AND SILVER BELL
MINING. LLC

DOCKET no. E-01933A-06-0-01

DECISION NO

OPINION AND ORDER
10

DATE OF HEARING May 14, 2007

PLACE OF HEARING Tucson. Arizona
1 2

ADMINISTRATIVE LAW JUDGE Jane L. Rodder

APPEARANCES
1 4

Ms. Michelle Livengood, Legal Division
Tucson Elect r ic Power  Company,  Mr
Raymond I-Ieyman, Senior Vice President
and General Counsel, UniSource Energy
Corporation

Mr. Lawrence V. Robertson, Munger and
Chadwick. on behalf of ASARCO, LLC
and Silver Bell Mining, LLC; and

18

19
Mr. Chris tophe r K e e l e y , C h ie f
Counsel, Legal Division, on behalf of the
Utilities Division of the Arizona
Corporation Commission

21

22

BY THE COMMISSION

Having considered the entire record herein and being fully advised in the premises,  the

24 Arizona Corporation Commission ("Commission") finds, concludes, and orders that

FINDINGS OF FACT

On December 28,  2006, Tucson Electr ic Power Company ("TEP" or  "Company")

27 submitted for  Arizona Corporation Commission ("Commission") approval,  a  proposed Electr ic

28 Power Supply Agreement ("Proposed Agreement") between TEP, ASARCO, LLC ("Asarco"), and

S:\Jane\TEP\Asarco power agreement\ROO.doc DECISION NO



DOCKET NO. E-01933A-06-0-01

1 S ilve r Be ll Mining  LLC, ("S ilve r Be ll") (co lle ctive ly "AS ARCO"). TEP  a lle ge d tha t the  te rms  of

2 the  P ropos e d Agre e me nt a re  confide ntia l a nd provide d the  P ropos e d Agre e me nt to Commis s ion

3 Utilitie s  Divis ion S ta ff ("S ta ff') pursua nt to a  P rote ctive  Agre e me nt.

4 2. On Ma rch 15, 2007, S ta ff file d a  Motion for P roce dura l Orde r, be lie ving Ma t ce rta in

5 provis ions  of the  P ropose d Agre e me nt a re  be s t cons ide re d in the  conte xt of a  he a ring. Spe cifica lly,

6 S ta ff e xpre sse d conce rns  a bout a  provis ion of the  contra ct tha t would limit ASARCO's  pa rticipa tion

7 in Docke t No. E_01933A-05-0650)1

8 3. By P roce dura l Orde r da te d Ma rch 23, 2007, the  Commiss ion conve ne d a  te le phonic

9 P roce dura l Confe re nce  on April 2, 2007, with the  purpose  of e s ta blishing proce dure s  for a  he a ring in

10 this  ma tte r. TEP  and S ta ff pa rticipa ted in the  P rocedura l Confe rence  through counse l.

l l 4. By P roce dura l Orde r da te d April 13, 2007, the  ma tte r wa s  se t for he a ring a nd notice

12 wa s  se nt to the  pa rtie s  to Docke t No. E-01933A-05-0650.

13 5. On April 12, 2007, TEP  file d with Docke t Control a  public, re da cte d, ve rs ion of the

14 Proposed Agreement.

15 6. On April 21, 2007, Arizona ns  for Ele ctric Choice  a nd Compe tition ("AECC") file d a

16 Reques t for Inte rvention. On April 23, 2007, Asa rco and S ilve r Be ll, and the  Depa rtment of De fense

17 ("DOD") file d  Re que s ts  to  In te rve ne . On  April 27 , 2007 , P he lps  Dodge  file d  a  Re que s t fo r

lb Inte rve ntion.

19 7. On  April 24 , 2007 , S ta ff file d  its  S ta ff Re port,  re comme nd ing  a pprova l o f the

20 P ropos e d Agre e me nt with s ome  modifica tions , which re la te d to the  re s trictions  on pa rticipa tion in

21 another docket as  well as  the  proposed re troactive  approval of the  contract ra tes .

22 8. On May 2, 2007, ASARCO filed a  Response  to the  S ta ff Report. ASARCO s ta te s  tha t

23 it a nd TEP  ne gotia te d the  P ropos e d Agre e me nt in good fa ith a nd a t a rms ' le ngth, a nd AS ARCO

24 supports  the  Proposed Agreement as  written.

25 9. On Ma y 3, 2007, TEP  file d its  Re sponse  to the  S ta ff Re port. TEP  obje cte d to S ta ffs

26 recommenda tions  to a lte r the  te rms of the  proposed contract.

27

28 1 TEP application to amend Decision No. 62103 .

2 DECISION NO.
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1 10. On Ma y 3, 2007, TEP  file d a  limite d obje ction to the  Inte rve ntion of AECC, P he lps

2 Dodge  a nd DOD. TEP  did not obje ct to the  inte rve ntion of AECC, P he lps  Dodge  or DOD provide d

3 the y a re  not give n a cce s s  to the  confide ntia l a nd proprie ta ry ra te  a nd pricing informa tion in the

4 P ropos e d Agre e me nt.

5 11. By P roce dura l Orde r da te d April 13, 2007, the  Commis s ion gra nte d inte rve ntion to

6 As a rco a nd S ilve r Be ll, DOD, AECC a nd P he lps  Dodge . The  Inte rve ntions  of DOD, AECC a nd

7 Phe lps  Dodge  were  limited to preclude  access  to confidentia l pricing and ra te  information.

8 12. The  he a ring conve ne d a s  s che dule d on Ma y 14, 2007, a t the  Commiss ion's  Tucson

9 office s . Ms . De nis e  S mith, Dire ctor ofRe ne wa ble  a nd Cons e rva tion P rogra ms  te s tifie d for TEP . At

10 the  time  the  P ropos e d Agre e me nt wa s  ne gotia te d , Ms . S mith  wa s  the  Dire ctor of Comme rcia l

l l Cus tomer Ca re  and was  involved in the  contract negotia tions . Mr. J ohn Low, a  Vice  P re s ide nt for

12 Mining Ope ra tions  for AS ARCO with re s pons ibility for the  Mis s ion Comple x a nd S ilve r Be ll mine s ,

13 te s tifie d for AS ARCO. Ms . Ba rba ra  Ke e ne , a  public utilitie s  a na lys t ma na ge r, a nd  Mr. E lija h

14 Abina h, As s is ta nt Dire ctor of the  Utilitie s  Divis ion, te s tifie d for S ta ff.

15 13. ASARCO ope ra te s  coppe r mining ope ra tions  a t its  Miss ion Complex and a t its  S ilve r

16 Be ll Mine  which both re ce ive  e le ctric s e rvice  from TEP . Ove r the  ye a rs , TEP  a nd AS ARCO ha ve

17 ente red into a  se rie s  of e lectric se rvice  agreements . The  most recent e lectric se rvice  agreement was

18 approved by the  Commiss ion in Decis ion No. 61868 (Augus t 5, 1999), and expired on December 31,

19 2006 (die  "l999 ES A").

20 14. In Augus t 2005, AS ARCO file d for prote ction unde r Cha pte r ll of the  Unite d S ta te s

21 Bankruptcy Code  (Case  Number 05-21207, Southe rn Dis trict of Texas , Corpus  Chris ti Divis ion).

22 15. TEP 's  December 28, 2006, filing sought approva l of a  new e lectric se rvice  agreement

23 with  AS ARCO tha t p rovide s  tha t it would  be  e ffe ctive  re troa ctive ly J a nua ry l, 2007 , th rough

24 De ce mbe r 31, 2011. Whe n it file d the  a gre e me nt with the  Commis s ion, TEP  unde rs tood tha t the

25 Commiss ion would not be  a ble  to a pprove  the  Agre e me nt in time  for the  ne w ra te s  to go into e ffe ct

26 on J a nua ry 1, 2007, upon the  e xpira tion of the  prior contra ct. In its  filing for a pprova l, TEP  s ought

27 expedited cons ide ra tion of the  P roposed Agreement.

28 16. TEP has  been cha rging ASARCO die  ra te s  under the  Proposed Agreement beginning

3 DECISION NO.
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26

1 January 1, 2007

17. On Ma rch  2 ,  2007 ,  TEP  file d  a  le tte r e xte nding  the  time  for the  Commis s ion  to

3 cons ide r the  P ropos ed Agreement until April 12, 2007

18. Unde r the  P ropos e d Agre e me nt, the  Mis s ion Comple x a nd S ilve r Be ll Mine  would

purcha s e , a t a  minimum, the  powe r re quire me nts  s pe cifie d in the  P ropos e d Agre e me nt from TEP  a t

the  e ne rgy price s  conta ine d in the  Time -of-Us e  ("TOU") P ric ing P la n. The  TOU pricing s tructure

be ing us e d will fa cilita te  the  re duction of e le ctric  powe r cos ts  for the  Mis s ion Comple x a nd S ilve r

Be ll Mine , a llowing them to s hift loads  from on-peak to off-peak or s houlde r hours

19. In the  a bs e nce  of the  P ropos e d Agre e me nt, AS ARCO would be  provide d s e rvice

unde r the  ra te s . te rms  a nd conditions  of Ta riff Nos . LLP -14 a nd LLP -90A. S ta ff e s tima te d the  cos t

of obta ining e lectric power under the  ta riff ra te s  and the  ra tes  e s tablis hed in the  Propos ed Agreement

for the  Mis s ion Comple x a nd S ilve r Be ll mine . S ta ff de te rmine d tha t the  re ve nue  to be  re ce ive d

unde r the  P ropos e d Agre e me nt would cove r TEP 's  ma rgina l cos ts . S ta ff be lie ve s  tha t the  ra te s

under the  Proposed Agreement are  jus t and reasonable

20. Compared to TEP 's  tota l revenues , S ta ff concludes  tha t any impact from the  Propos ed

Agre e me nt would be De minimum, a nd a ny impa ct on TEP 's  fa ir va lue  ra te  ba s e  a nd ra te  of re turn

would a ls o be De minimum

21. As  conditioned he re in be low, S ta ff recommends  approva l of the  P ropos ed Agreement

be ca us e  AS ARCO ha s  .a  pos s ible  a lte ra tive  to buying powe r from TEP . Without the  a gre e me nt

TEP  would los e  ne t re ve nue s  it could othe rwis e  re ce ive . In a ddition, the  a gre e me nt is  importa nt to

AS ARCO be ca us e  e le ctricity cos ts  pla y a n importa nt role  in the  compe titive ne s s  of a  coppe r mine

and the  proposed ra tes  a re  les s  than the  ta riff ra tes  ASARCO would otherwise  pay

22. Section 12.2 of the  Proposed Agreement provides  as  follows

As a rco a nd S ilve r Be ll Mining re pre s e nt, wa rra nt a nd a gre e  tha t
the  ra te s  s e t forth he re in a re  jus t a nd re a s ona ble . The  ra te s  s ha ll
rema in in e ffect during the  te rm of this  Agreement and s ha ll not be
a lte re d, cha nge d or modifie d a s  pa rt of the  Commis s ion 's  fina l
re s o lu tion  o f TEP 's  Motion  to  Am e nd  De c is ion  No .  62103  in
docke t numbe r E-01933A-05-0650. Accordingly, upon a pprova l
of th is  Agre e me nt by the  ACC. As a rco  a nd  S ilve r Be ll Min ing
s ha ll no t d ire c tly o r ind ire c tly ta ke  a ny a c tion  c on tra ry to  the
e vide nce .  te s timony or pos itions  of TEP  in  docke t numbe r E

DECISION NO
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01933A-05-0650 or any appeal arising from the ACC decision in
said docket. In the event that the Commission orders TEP to
charge rates to Asarco and Silver Bell Mining that are different
than those set forth in this Agreement, any Party hereto may, at its
sole discretion, void this Agreement. (emphasis added)

1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

2 7

2 8

23. Staff believes that the limitations set forth in section 12.2 of the Proposed Agreement

are not in the public interest. Staff believes that no company or intervenor should be precluded from

participating in proceedings before the Commission. Staff recommends that the Commission specify

in its Order that the provisions of section 12.2 of the Proposed Agreement shall be null and void upon

approval.

24. Staff believes that because TEP has been billing ASARCO under the rates in the

Proposed Agreement, which rates have not yet been approved, TEP is charging unauthorized rates.

Staff recommends that the Commission require TEP to reimburse ASARCO the difference between

the rates charged under the 1999 ESA (which expired December 31, 2006) and die rates charged

under the Proposed Agreement. Staff believes the reimbursement should extend from January l,

2007, the date on which TEP began charging the Proposed Agreement rates, and should continue for

as long as TEP is charging rates not approved by the Commission.

25. Finally, Staff recommends that the Commission specify in its Order that approval of

the Agreement at this time does not guarantee any future ratemddng treatment for the Proposed

Agreement.

Applicability of Rates

26. TEP argues dirt Staff' s recommendations to charge the expired contract rate pending a

new agreement and to void section 12.2 of the Proposed Agreement are without merit and would

negate the agreement that the parties negotiated at arms' length.

27. TEP argues Mere is no legal basis for the Commission to order TEP to charge

ASARCO the expired rate. With the expiration of the prior contract, TEP is not authorized to charge

the prior contract rates. In the absence of a new agreement, TEP asserts the applicable rates would

be the Commission-approved tariff rates, which are higher than those agreed to in the Proposed

Agreement. TEP claims that if the Staff recommendation is approved, parties to contracts will be

able to ignore the expiration or termination of Commission-approved electric service agreements and

5 DECISION NO.
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1 perpetuate selective terms, which result, TEP argues, would not be in the public interest.

2 28. TEP notes that all parties, including Staff, recognize that the rates in the Proposed

3 Agreement are just and reasonable, and in the public interest. TEP states that charging the newly

4 proposed rates is an accommodation by TEP for the benefit of ASARCO, and that to penalize TEP by

5 requiring it to refund the difference between the expired rate and the new rates would interfere with

6 the parties' contractual rights, is contrary to the terms of the Decision No. 61868 as well as the

7 Proposed Agreement, and would be unjust and confiscatory. TEP states that if ASARCO had been

8 required to pay for electric service pursuant to Tariffs LLp-l4 and LLP-90A, ASARCO would have

9 paid $709,642 or $578,965 more, respectively, Dian what it paid pursuant to the terms of the

10 Proposed Agreement during the period January through April 2007 .

l l 29. Further, TEP argues Mat Article 15, Section 3 of the Arizona Constitution states that

12 the Commission has the power only to "prescribe the forms of contracts" used by public service

13 corporations, and that the courts have ruled that this only applies to the actual "form" of the contract,

14 not  the content. Q@_1g Corona De Tucson, Inc. v. Sender, 92 Ariz. 373, 387, 309 P.2d 309, 319

15 (1962). TEP asserts that Staff' s recommendation would impermissibly change the terms of the

16 contract.

17 30. ASARCO states that it and TEP engaged in good faith and arms' length negotiations

18 to arrive at the rates reflected in the Proposed Agreement, and believes that TEP was sufficiently

19 responsive to ASARCO's needs for rates that would allow it  to remain viable in the highly

20 competitive world-wide copper market. ASARCO was prepared to pay die negotiated rates as of

21 January l, 2007, forward at the time it entered into the Agreement, and continues to be willing to do

22 so. As a matter of business ethics, ASARCO does not support the recommendation that TEP

23 reimburse them for the amounts paid in excess of the expired contract rates.

24 3 l. At the hearing, Staff explained that its recommendation that TEP reimburse ASARCO

25 was intended in lieu of an administrative penalty against TEP for charging unauthorized rates. (Tr at

26  76)

27 32. We find that the proposed date for the new rates to take effect, January 1, 2007, is

28 reasonable under the circumstances. The parties understood that the rates would not be effective until

y
1

6 DECISION NO.
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1 a nd unle s s  the  Commis s ion a pprove d the m, but tha t the re  wa s  not s ufficie nt time  to  ha ve  the

2 Commis s ion a pprove  the  contra ct prior to the  e xpira tion of the  pre vious  contra ct. The  ta riff ra te s

3 would a pply if the  pa rtie s  ha d not a gre e d tha t As a rco a nd S ilve r Be ll could ta ke  powe r unde r the

4 proposed ra tes  pending Commiss ion approva l of the  contract. There  is  no evidence  the  ra tes  a re  othe r

5 tha n jus t a nd re a sona ble , a nd TEP  doe s  not be ne fit from the  contra ct ra te s  vis -a -vis  the  ta riff ra te s .

6 Some  of the  de lay in negotia ting a  new contract was  caused by ASARCO's  bankruptcy and the  s ta rt

7 of a  ne w CEO, a nd the re  is  no a lle ga tion or e vide nce  tha t TEP  wa s  re spons ible  for a n unre a sona ble

8 de la y. (Tr a t 49-50) TEP  file d the  a pplica tion for ACC a pprova l prior to be ginning to cha rge  the

9 ne w ra te s . Cons e que ntly, unde r the s e  circums ta nce s , we  find tha t the  propos a l to ha ve  the  ra te s

10 e ffective  commencing Janua ry l, 2007, is  jus t and rea sonable  and in the  public inte re s t.

l l Section 12.2 - Pa rticipa tion in Othe r Docke ts

12 33. S imila r to its  oppos ition to cha nging the  e ffe ctive  da te  of the  contra ct ra te s , TEP

13 a rgue d tha t the  Commis s ion la cks  juris diction to cha nge  the  te rms  of s e ction 12.2. TEP  a s s e rts

14 s e ve ra l importa nt a nd va lid re a s ons  s upport of the  inclus ion of s e ction 12.2. Firs t, TEP  s ta te s  the

15 P ropos e d Agre e me nt wa s  ne gotia te d a t a rms ' le ngth a nd in good fa ith a nd e s ta blis he s  jus t a nd

16 reasonable  ra te s , so the re  is  no reason for ASARCO to try to negotia te  a  diffe rent ra te  in Docke t No.

17 E-01933A-05-0650 or a ny othe r docke t, a nd Asa rco a nd S ilve r Be ll wa nt ce rta inty in ra te s  now, not

18 afte r resolution of the  future  ra te  case . Second, the  firs t two sentences  of section 12.2 provide  tha t the

1 9 ra te s  s e t forth in the  P ropos e d Agre e me nt a re  jus t a nd re a s ona ble  a nd s ha ll re ma in in e ffe ct ding the

20 te rm of the  Agre e me nt. TEP  be lie ve s  the re  is  no re a s on to void this  portion of S e ction 12.2. Third,

21 the  la s t se nte nce  of se ction 12.2 provide s  tha t if the  Commiss ion a tte mpts  to cha nge  the  ra te s , a ny

22 pa rty ca n withdra w from the  P ropose d Agre e me nt. TEP  s ta te s  the re  is  no ra tiona le  why this  pa rt of

23 section 12.2 should be  voided.

24 34. TEP 's  witne s s  te s tifie d dirt the  inte nt of s e ction 12.2 is  to pre ve nt AS ARCO from

25 negotia ting diffe rent ra tes  than it agreed to in this  contract as  part of a  iiuture  ra te  case . (Tr a t 28)

26 35. AS ARCO be lie ve d tha t if the  P ropos e d Agre e me nt is  a pprove d the re  would be  no

27 ne e d to pa rticipa te  in a  ra te  ca s e  docke t through the  te rm of the  Agre e me nt. (Tr a t 61) Initia lly,

28 AS ARCO s ta te d tha t S ta ffs  re comme nda tion conce rning s e ction 12.2 wa s  unne ce s s a ry a nd would

7 DECISION no.
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1 ha ve  little  pra ctica l e ffe ct, s ince  if the  Commis s ion a pprove d the  contra ct ra te s , AS ARCO would

2 ha ve  no ca use  or ince ntive  to pa rticipa te  in the  ra te  pre ce ding tha t ma y e ma na te  from Docke t No. E

3 01933A-05-0650. Howe ve r, AS ARCO a dmitte d a t the  he a ring, tha t if in Docke t No. E-01933A-05

4 0650, or a  re la ted docke t, the  Commiss ion were  to cons ide r impos ing a  surcha rge  on TEP cus tomers

5 ASARCO might be  inte re s ted in pa rticipa ting in such docke t. (Tr a t 64)

36. At the  he a ring, S ta ff cla rifie d its  pos ition in the  S ta ff Re port a nd e xpla ine d tha t it is

7 the  third se nte nce  of the  se ction 12.22 which S ta ff finds  contra ry to the  public inte re s t. S ta ff be lie ve s

8 tha t a ll compa nie s  with a  dire ct inte re s t in a  pe nding ma tte r s hould be  a llowe d to come  be fore  the

9 Commis s ion to e xpre s s  the ir vie ws . (Tr a t 88)

10 37. TEP , AS ARCO a nd S ta ff a gre e d a t the  he a ring tha t if the  third s e nte nce  of s e ction

l l 12.2 we re  re move d, the y would find the  re ma inde r of s e ction 12. 2 to be  a cce pta ble . (Tr a t 54, 81

12 and 95)

38. Re moving the  third s e nte nce  of s e ction 12.2 of the  P ropos e d Agre e me nt is  in the

14 public inte re s t. Ge ne ra lly, it is  not good public policy to a llow the  impos ition of whole s a le  limits  on

15 the  pa rticipa tion of inte re s te d pa rtie s  in Commiss ion proce e dings . S uch re s trictions  might limit the

16 informa tion a va ila ble  to the  Commiss ion in its  de libe ra tions  a s  we ll a s  pre judice  a  pa rty who ma y not

17 re cognize  the  import of s igning a wa y its  right to pa rticipa te  in a  future  proce e ding. In this  ca s e , the

18 offending language  is  broader than necessary to give  e ffect to the  s ta ted purpose  of the  parties , which

19 is  to give  ce rta inty a nd fina lity to the  ra te s  a gre e d to in this  P ropose d Agre e me nt. With the  re mova l

20 of the  third se nte nce , the  re ma ining la ngua ge  of se ction 12.2 provide s  a de qua te  a s sura nce  tha t the

21 ra tes  agreed to in the  Proposed Agreement will not be  a ffected by the  impending TEP ra te  case . The

1 3

22

23

24

25

26

las t sentence  of section 12.2 acknowledges  tha t the  Commiss ion re ta ins  authority over the  ra tes  TEP

charges  ASARCO

39. Consequently, we  find tha t the  third sentence  in section 12.2, highlighted above , sha ll

be  removed from the  Proposed Agreement

Accordingly, upon approval of this Agreement by the ACC, Asarco and Silver Bell Mining shall not directly or
indirectly take any action contrary to the evidence, testimony or positions of TEP in docket number E-01933A-05-0650 or
any appeal arising Hom the ACC decision in said docket

DECISION NO



DOCKET NO. E-01933A-06-0801

CONCLUS IONS  OF L AW1

2 1. TEP  is  a n  Arizona  public  s e rvice  corpora tion  with in  the  me a ning  of Artic le  XV,

3 Section 2, of the  Arizona  Cons titution.

4 2. The  Commis s ion  ha s  ju ris d ic tion  ove r TEP  a nd  ove r the  s ub je c t ma tte r o f the

5 applica tion.

6 3. With the  modifica tion of the  P ropos e d Agre e me nt to re move  the  third s e nte nce  of

7 section 12.2, a s  discussed he re in, it is  in the  public inte res t to approve  the  Proposed Agreement.

8 4. S ta ff's  proposed recommenda tion as  se t forth in Findings  of Fact No. 25 is  reasonable

9 a nd should be  a dopte d.

10

11 IT IS  THEREFORE ORDERED tha t S e ction  12 .2  of the  a gre e me nt for e le ctric  s e rvice

12 be twe e n Tucs on Ele ctric P owe r Compa ny a nd AS ARCO LLC a nd S ilve r Be ll Mining LLC, s ha ll be

13 modified as  discussed here in.

14 IT IS  FURTHER ORDERED tha t the  a gre e me nt for e le ctric se rvice  be twe e n Tucson Ele ctric

15 P owe r Compa ny a nd AS ARCO LLC a nd S ilve r Be ll Mining LLC, s ha ll be  a pprove d a s  modifie d

16  he re in .

17 IT IS  FURTHER ORDERED tha t Tucs on  Ele ctric  P owe r Compa ny, AS ARCO LLC a nd

18 S ilve r Be ll Mining LLC, s ha ll file  with Docke t Control within 30 da ys  of the  e ffe ctive  da te  of this

19 De cis ion, a s  a  complia nce  ite m in this  docke t, a  re vise d a gre e me nt for e le ctric se rvice  tha t complie s

20 with the  findings  of this  De cis ion. The  pa rtie s  ma y provide  the  re vis e d a gre e me nt confide ntia lly to

21 the  Director of the  Utilitie s  Divis ion and sha ll file  a  redacted public ve rs ion of the  revised agreement

22 with Docke t Control, a s  a  complia nce  ite m in this  docke t.

ORDER

23

24

25

26

27

28

4

I

9 DE CIS IO N n o .



COMMISSIONERCHAIRMAN

COMMIS S IONERCOMMIS S IONER COMMIS S IONER

IN WITNES S  WHEREOF,  I,  BRIAN C.  Mc NEIL,  Exe c u tive
Dire c to r  o f t h e Arizona Corpora tion Commis s ion, ha ve
h e re u n to  s e t m y h a n d  a n d  c a u s e d  th e  o ffic ia l s e a l o f th e
Commis s ion to be  a ffixe d a t the  Ca pitol, in the  City of P hoe nix,
this da y of , 2007.

BRIAN c .  Mc NE IL
EXECUTIVE DIRECTOR

DIS S ENT

DIS S ENT

10 DE C IS IO N n o .

DOCKET no. E-01933A-06-0801

1 IT IS  FURTHER ORDERED tha t a pprova l of the  a gre e me nt for e le ctric  s e rvice  a t this  time

2 does  not gua rantee  any future  ra temaking trea tment of the  Agreement with ASARCO LLC and S ilve r

3 Be ll Mining LLC |

4 IT IS  FURTHER ORDERED tha t this  De cis ion s ha ll be come  e ffe ctive  imme dia te ly.

5 BY ORDER OF THE ARIZONA CORP ORATION COMMIS S ION.

6

7

8

9

10

11

12

13

14

15

16

17
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1 S ERVICE LIS T FOR

2  DO C KE T NO

TUCS ON ELECTRIC P OWER COMP ANY

DOCKET NO. E_01933A-06-0801

4

5

6

Michae l W. Pa tten
ROS HKA DEWULF &P ATTEN. P LC
One Arizona  Center
400 East Van Buren Stree t. Suite  800
Phoenix. AZ 85004

7

8

9

Pe te r Q. Nice , J r
Ge ne ra l Attorne y, Re gula tory La w Office
Office  of the  Judge  Advoca te  Genera l
DEP ARTMENT OF THE ARMY
901 North Stuart S tree t, Room 713
Arlington, VA 22203-1644

10

11

Da n Ne idlinge r
NE IDLING E R  & As s o c .
3020 North 17th Drive
Phoenix, Arizona  85015

1 2

1 3

1 4

1 5

1 6

1 7

C. Webb Crocke tt
Pa trick J . Black
FENNEMORE CRAIG, P C
3003 North Centra l Avenue , Suite  2600
Phoenix, Arizona  85012-2913
Attorneys  for AECC and Phe lps  Dodge

1 8

Lawrence  Robertson
P.O. Box 1448
Tubae , Arizona  85646
Attorne y for Asa rco a nd S ilve r Be ll

19

20

Ruth Graham Kern
Senior Associa te  Genera l Counsel
AS ARCO, LLC
8222 South 48"' Stree t, Suite  220
Phoenix, Arizona  85044

21
Chris tophe r Ke e le y, Chie f Couns e l

22  Le ga l Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
Phoenix, Arizona  85007

23

24

25

26

Ernest Johnson, Director
Utilitie s  Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
Phoenix, Arizona  85007

27

28

11 DECIS ION NO.


